THE ATTORNEY GENERAL
| OF TEXAS

AUSTIN 11, TEXAS
PRICE DANIEL ‘
ATTORNEY GENERAL

June 11, 1949

Hon, Sam Lee opinion No. V=841,
County Attorney
Brazoria County Re: Authority of Commigsioners!
Angleton, Texas Court to create a drainage

: district in a conservation

and reclamatlion distrilct.

Dear Sir: '

: We refer to your letter in which yon sulmit
the following questlon:

"The Commissiomers' Court of Bra-
zoria County, Texas, has entertalined a
petition presented to 1t pursuant to the
authority granted in Articles 8097 and
8098, R.C.S, for the purpose of creating
a drainage district in a portion of Bra-
goria County. ‘

"grazoria County is a part of the
Brazos River Conservation and Reclametion
District. The whole of Brazorla County,
including the proposed area out of which
it 1s deslred to create a drainage dis-
trict, is a part of the Brazos River Con-
servation and Reclamation Distriet. This
diatrict was oreated by the Legislature of
the State of Texas by the Aecta of 1929,
41st Legislature, Second Called Session,
as amended and the text of the law is found
in a footnote under Section 2 of Article
8197f. The Act was anendsd by the 42nd
Tegislature in its First called Session,
Page 8, Chapter 5 of the General and Spe~
cial Seasion Laws, and the text of the
smendment is found in the Revised Clvil
statutes in the pocket part, Article 8197f,
Section 5. .

"Therefore, my question to you is as
follows: :
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"Does the Commissioners' Court ef
Brazoria County, under Article 8162 and
8103, have the power to form & new drain-
age district out of a part of the terri-
tory located in Brazoria County where
thers 18 no presemt and existing drainage
district and reglamatien distrioet, in the
event that all of Brazeria County is a
part of the Brazos River Conservation and
Reclamation District as provided by Sec-
tion 5, Title 128, Chapter 8, R.C,3, shown
as footmote under Article 8197f, R.C.S."

"Your question involves the construetion of
Acts 1945, 40th Legislature, page 186, Chapter 143,
which 18 also Sectiona 1-8 of Article 8193«1 of Ver-
nonts Civil Statutes. The caption of the Act reads:

"An Act to provide for the abolition
of drainage districts in all counties In
this EE%%@ wWhere there ahall have been
created or may hereafter be created by the
Legislature, or under its authority, a
fleed econtrol district or comservation or
reclamation district composed of all or a
portion of ths territory of such counties,
pursuant tc the provisions and under auth-
ority of Section 59 of Article XVI of the
Constitution, whose territory includes such
drainage distriocts; providing for the pay=-
ment of the ocutstandlng bonded and other
indebhtednesses of puch distriets; author-
izing and requiring actions by the Commla-
sioners' Court; providing for electiocns,
for the payment of outstanding bonded and
other 1lndebtedness, for the levy and col-
lection of taxes; and declaring an emer-
gency." (BEmphasis added throughout)

The subject in the caption i1s the abolition
of drainage districts on all counties where there have
been or may hereafter be created by the Leglslature or
under 1ts aunthority, fleed control, conservation or
reclamation districts. Prohiblting the creation of new
drainage districts 1s not mentioned in the caption.

Article 8193-1, Section 1 resds:
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"In all counties in Texas, where there
shall have been created, or shall hereafter
be created. . . a flood control district;
or conaervation and reéclamation district,
omposed of all or a portion of the terri-
ory o ) , and one or more dra
age retofore been organize
ed under the authority of and pursuant to
the provisions of Chapter 7, Litle 128, Re-
vised Civil statutes, 1925, Articles 8097,
et seq., which lie wholly witBin the boun-
daries of such flood control district, or
conservatlon and reclamation district, such
drainage districts may be abolished in the
manner provided by this Act; and when so0
abolished, no such drainage district shall
thereafter be organized which shall include
within its boundaries any portion of any
territory theretofore incorporated within
the boundaries of such flood control dis-
:rict‘gr conservation and reclamation dis-

rice,

Section 2 provides that upon petition of resi-
dent taxpaying voters in each drainage district praying
that an election be ordered for the purpose of determin-
ing whether or not such drainage district or districts
having outstanding bond indebtedness be abolished, the
Commissioners! Court shall order an election to be held
wlithin the flood control or conservation and reclamation
district for the purpose of determining whether or no
fﬁ%ﬁfﬂ?iina 8 district or districts shall be abolished
and the outstandIng bonded and other indebtedness shall
be assumed by such flood control or conservation and rec-

lamation dlstrict withlin the boundarles ol which suc
' stricts e, en follows provisions for posting or
publishing notices of election in the county where such
districts are situated., No provision ia made for an
elec¢tion in any other county in the flood control or con-
servation and reclamation district.

Seetion 3 provides that the Commissioners:?
Court may abolish drainage districts having no bonded in-
debtedness after notlige and that all property of the
drainage district shall pass into control of the flood
contrel or conservation and reclamation district., Wwhen
" the Court acts, all of the property of the drainage dis-
trict passes to the floed control or conservation and
reclamation distriot.
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Section 4 provides that the eleections pro-
vided for in Section 2 shall be held ln the flood
eontrol or conservation and reclamation district and
that only qualified voters who own taxable property
in the fleed control or conservation and reclamstion
distriots and who have rendered 1t for taxation shall
be qualified to vote in such election and they shall
vote in the election precinct of their residence.

Sectlon 5 provides for returns of the eleo-
tion to the Commissioners! Court, dsolaring the re-
sult of the electlion, and levy of taxes to pey dralin-
age district indebtedness. Clearly, such an elegtion
may only be held in the county in which the Commission-
ors' Court was authorized to act.

Section 7 provides that upon the effective
date of such election all of the property of the drain-
age district shall pass iInto the control and jurisdic-
tion of the officers of the fleod control or conserva-
tion and reclamation district,

Ssction 8 reads:

®After the abolition of such drainage

districts, as hereinabove provided, no oth-
or drainage districts shall be created
within the boundarles of the flood control
district or conservation and reclamstion
district. The provisions of this law shall
sontrol in the counties to which 1t spplied
over the provisions of any other laws auth-
orizing or regulating drainage dlstricts.
Acts 1945, 49th Leg., p. 186, ch, 143."

We are of the opinion that Article 8193-1
applies only to the abolition of drainage distriots in
flood control or comservation and reclamation districts
composed of all or a portion of the territory of one
county and does not prohibit the creation of drainage
districts in such flood control or conservation and
reclamation districts which are composed of more than
one county; or which does not embrace territory of a
drainage dimtrict which has been abolished.

A large mumber of counties and parts of coun-
ties are contained in the description of Brazos River
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Conservation and Reclamation District, (Acha, 18929,
Forty-first Legislature, Second Called Session, page
22, Chapter 13, as smended in Acts, 1931, Forty-sec-
ond Legislature, First Called Sesslion, page 8, Chap~
ter 5, Section 1) and we assume that no flood con=~
trol district composed of Brazoria County or a por-
tion of it has been created, by reeson of which Bra-
zoria County is not within the provlisions of Article
8193-]1 of Vernon's Civil Statutes.

A 1t appears in Subsection (d) of Section
9 in Vernon's Civil Statutes, Volume 21, page 539,
the law under which Brazoria County Conservation and
Reclamation District exists and operates, the crea-
tion of districts such as Drainage Districta, within
said Brazoria County are expressly authorized. It
reads:

7{d) It is, however, further pro-
vided that 1f the electors of any defined
area within this dlstrict desire they may
become a Water Control and Improvement Disg-
trict for the purpose of 1lndependently pro-
viding, operating, and maintaining improve-
ments designed peculiarly to serve such de-
fined area. Such contained defined aresa
may be so constituted under the appllcable
provisions of sald Chapter 25. 1In like
manner any other political subdivIisIon of
The Statooor Texas boTag IH ¢ROTs oF T5 -
part In thls district may independently
¥rovide, maintain and operate works pecul-
Isrly designed to benefgf such body peilitic.:
Ine &r cese, however, such worfs and the
operation therecof shall be comstructed and
operated in such manner as will conform to
this district plan to the greatest practl-
cable degree. (As amended Acts 1935, 44th
Leg., P- 56, ch., 19, Bec. 4)."

SUMMARY

Article 8193-), V.C.S. provides only
for abolishing drainage dlsgtricts situated
within the boundaries of flood countrol or
conservation and reclamation districts com-
posed of all or a portion of the territory
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of one county. Its provisions do not
gmhibit the creation of drainege dis-
Tricts wheres no suoh datrict wes abol-
4shed in Brazoria Coumty under the '
faets stated.

Yours very truly
anmm GRNERAL OF ?M
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